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1. Where r e s p o n s e s  to n o t i c e  o f  i n t e n d e d  small 
b u s i n e s s  set-aside and agency i n v e s t i g a -  
t i o n  i n d i c a t e  t h a t  a d e q u a t e  c o m p e t i t i o n  on 
s e t - a s i d e  w i l l  be o b t a i n e d  a t  r e a s o n a b l e  
p r i c e s ,  p r o t e s t  t h a t  agency imprope r ly  
d e c i d e d  t o  set procurement  a s i d e  is den ied .  

2. Procurement  f o r  alcohol and d rug  abuse  p r e -  
v e n t i o n  s e r v i c e s  may be set  as ide for s m a l l  
b u s i n e s s  as s t a t u t e s  encourag ing  a g e n c i e s  t o  
e s t a b l i s h  s u c h  programs do n o t  exc lude  pro- 
curements  for  such  s e r v i c e s  f r o m  Small  Busi-  
n e s s  A c t  r e q u i r e m e n t s .  

F a i r f a x  H o s p i t a l  Association, a n o n - p r o f i t  i n s t i t u -  
t i o n ,  p r o t e s t s  t h e  issuance o f  s o l i c i t a t i o n  N o .  DTOS59-83- 
R-00045 a s  a t o t a l  small  b u s i n e s s  set-aside by t h e  
Departrnent o f  T r a n s p o r t a t i o n .  F a i r f a x  c o n t e n d s  t h a t  t h e  
s e t - a s i d e  unduly res t r ic t s  c o m p e t i t i o n .  W e  deny t h e  pro- 
test. 

The s o l i c i t a t i o n  f o r  a n  employee c o u n s e l i n g  assis- 
t a n c e  program was synops ized  i n  t h e  Commerce B u s i n e s s  
D a i l y  on Nay 3 ,  1983. T h e  agency r e p o r t s  t h a t  i t  r e c e i v e d  
27 r e q u e s t s  f o r  c o p i e s  of t h e  s o l i c i t a t i o n ,  a t  l ea s t  5 
of which were from f i r m s  t h a t  i d e n t i f i e d  themse lves  as 
small b u s i n e s s e s .  The  agency a l s o  s t a t e s  t h a t  i t  
conducted  a s u r v e y  of s imi l a r  programs a t  o t h e r  a g e n c i e s  
and i d e n t i f i e d  s e v e n  o t h e r  small b u s i n e s s  f i r m s  t h a t  are 
c a p a b l e  of p r o v i d i n g  t h e  r e q u i r e d  s e r v i c e s .  

F a i r f a x  c o n t e n d s  t h a t  t h e  s e t - a s i d e  restricts compe- 
t i t i o n  by e x c l u d i n g  p o t e n t i a l  b i d d e r s  and d i m i n i s h e s  t h e  
l i k e l i h o o d  o f  o b t a i n i n g  t h e  c o u n s e l i n g  s e r v i c e s  a t  a ~ -- 
r e a s o n a b l e  p r i c e  because o n l y  a l i m i t e d  number o f  sinal1 
b u s i n e s s e s  o f f e r  t h i s  t y p e  of s e r v i c e .  F a i r f a x  a r g u e s  
t h a t  t h e  set-aside is d e t r i m e n t a l  t o  t h e  p u b l i c  in te res t  
because i t  w i l l  r e s u l t  i n  a s i g n i f i c a n t  i n c r e a s e  i n  pro-  
curement  costs t o  t h e  Government and  is  c o n t r a r y  t o  
C o n g r e s s i o n a l  p o l i c y  t o  p r o v i d e  Government employees w i t h  
h i g h  q u a l i t y  alcohol and d rug  abuse  p r e v e n t i o n  s e r v i c e .  
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The agency s ta tes  t h a t  it e x p e c t s  t o  r e c e i v e  b i d s  at 
r e a s o n a b l e  prices from a number o f  small  b u s i n e s s e s  t h a t  
are c a p a b l e  of p r o v i d i n g  t h e  r e q u i r e d  s e r v i c e s .  Moreover,  
it a r g u e s  t h a t  based  on t h i s  e x p e c t a t i o n ,  it a c t e d  w i t h i n  
its a u t h o r i t y  i n  d e c i d i n g  t o  s e t  t h e  procurement  a s i d e  f o r  
small b u s i n e s s  par t ic ipat ion.  W e  a g r e e .  

The F e d e r a l  Procurement  R e g u l a t i o n s  ( F P R ) ,  implement- 
i n g  t h e  Small  B u s i n e s s  A c t ,  15  U . S . C .  § 631, 6 4 4 ( e )  (Supp. 
IV 1980), p r o v i d e  t h a t  procurements  s h a l l  be set a s i d e  for 
s m a l l  b u s i n e s s  where t h e r e  e x i s t s  "a r e a s o n a b l e  e x p e c t a -  
t i o n  t h a t  b i d s  or p r o p o s a l s  w i l l  be o b t a i n e d  from a s u f f i -  
c i e n t  number o f  r e s p o n s i b l e  * * * c o n c e r n s  so t h a t  awards 
w i l l  be made a t  r e a s o n a b l e  p r i c e s , "  - See  FPR § 1-1.706-5. 
The d e c i s i o n  as t o  whe the r  such  e x p e c t a t i o n s  e x i s t  is 
p r i m a r i l y  a b u s i n e s s  judgment w i t h i n  t h e  d i s c r e t i o n  o f  
c o n t r a c t i n g  o f E i c i a l s ;  c o n s e q u e n t l y ,  o u r  rev iew o f  
c h a l l e n g e s  t o  such  s e t - a s i d e  d e c i s i o n s  is l i m i t e d  t o  
c o n s i d e r i n g  whe the r  there h a s  been a n  abuse  of t h i s  broad  
d i s c r e t i o n .  - See Ing_ersoll-Rand, B-207005, Apri l  1 2 ,  1982, 
82-1 CPD 338 .  While n o t h i s p u t i n g  t h e  a g e n c y ' s  s t a t e m e n t  
t h a t  it h a s  r e c e i v e d  e x p r e s s i o n s  o f  i n t e r e s t  from many 
f i r m s  i n c l u d i n g  s e v e r a l  small  b u s i n e s s e s ,  Fa i r f ax  c o n t e n d s  
t h a t  most of t h e s e  r e spond ing  f i r m s  are l o c a t e d  o u t s i d e  
t h e  Washington area and  t h u s  are n o t  c a p a b l e  o f  pe r fo rming  
t h e s e  s e r v i c e s  p r o p e r l y .  S i n c e  t h e  agency h a s  n o t  i n d i -  
c a t e d  t h a t  t h i s  p rocurement  is t o  be l i m i t e d  t o  l oca l  
f i r m s  w e  d o  n o t  b e l i e v e  t h a t  t h e  p r o t e s t e r  h a s  p r e s e n t e d  
any e v i d e n c e  t h a t  t h e  a g e n c y ' s  expectation of s u f f i c i e n t  
c o m p e t i t i o n  w a s  un reasonab le .  

F a i r f a x  d o e s  argue t h a t  i t  should be a b l e  t o  compete 
h e r e  s i n c e  i t  can f u r n i s h  a b e t t e r  se rv ice  a t  lower p r i c e s  
t h a n  w i l l  be r e c e i v e d  from a small b u s i n e s s  conce rn  and 
t h a t  t h i s  proposed  s e t  a s i d e  is c o n t r a r y  to  C o n g r e s s i o n a l  
p o l i c y .  The Government, however, may pay a premium p r i c e  
to  small  b u s i n e s s  f i r m s  on r e s t r i c t e d  procurements  i n  
o r d e r  t o  implement t h e  p u r p o s e s  o f  t h e  Smal l  B u s i n e s s  A c t .  - See  I^- Linq/L.A.B. 

r e l a t i v e  q u a l i t y  of F a i r f a x ' s  s e r v i c e  a lso h a s  no  b e a r i n g  
on t h e  p r o p r i e t y  o f  t h e  a g e n c y ' s  s e t - a s i d e  d e c i s i o n .  The 
only r e l e v a n t  c o n s i d e r a t i o n  i n  t h i s  r e s p e c t  is whe the r  t h e  
agency r e a s o n a b l y  a n t i c i p a t e d  t h e  r e c e i p t  o f  b i d s  from 
responsible f i r m s ,  i , e . ,  f i r m s  c a p a b l e  of pe r fo rming  i n  
acco rdance  w i t h  t h e  s p e c i f i c a t i o n s .  

J 

a s u b s i d i a r y  of Mechanical  Technology,  - I n c . ,  B-207414, Oc<od&r 15 ,  1982';'82-2 CPD 3&1T--*Ee , 
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F i n a l l y ,  w h i l e  it is t r u e  t h a t  t h e  Congress  h a s  
encouraged  Federal  a g e n c i e s  t o  provide its employees w i t h  
a l c o h o l  and d r u g  abuse p r e v e n t i o n  s e r v i c e s ,  - see 4 2  U.S.C. 
S 4561 (1976)  and 21  U . S . C .  S 1180 ( 1 9 7 6 ) ,  t h e r e  is 
n o t h i n g  i n  t h e  c i t ed  s t a t u t e s  s t a t i n g  t h a t  a g e n c i e s  are 
t o  i g n o r e  t h e  mandate  of t h e  Small  B u s i n e s s  A c t  i n  pro- 
curements  conducted  f o r  t h e s e  s e r v i c e s .  Thus, t h e  agency 
acted p r o p e r l y  here i n  a p p l y i n g  t h e  r e g u l a t i o n s  p e r t a i n -  
i n g  to  small b u s i n e s s  set  

W e  deny t h e  protest. 

a s i d e s .  

Ca.d-& arvll 
C o m p t r o l l e r  Gene ra l  
of t h e  Un i t ed  States  
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